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is difficult for foreign investors to invest in Venezuela and take their money
out. However, if you are planning to invest there for the medium or long
term, and you are planning to hold Venezuelan currency and shares, there is
not much of a problem. Because you are holding it in Venezuela, whenever
you want to repatriate, you make one filing and then you can repatriate.
Rules on repayment of private debt have become more flexible. There
is a transitional regime whereby companies can be granted dollars if they
post a bond for payments of interest and capital. Many companies are now
receiving payments of interest and capital. But we still have a problem with
repayment of private debt, because the government has not allowed dollars
for interest and capital that came to you before the implementation of the
exchange control system. This is something for which we are pushing. The
government has not stated directly that it is not going to allow it, but neither
has it come up with a resolution saying they are going to do it and how they
are going to do it.
It is a complex system, as complex as any other in the world. It is a new
system both to Venezuelans and to foreign investors in Venezuela.
Therefore, we are receiving a lot of inquiries and requests from clients about
exchange controls. Before investing or trading with Venezuela, make sure
that every filing is in place. We are still waiting to see what new measures
are going to be adopted. Some investors feel fairly comfortable with the new
Finance Minister. He has done a good job in implementing the exchange
control system. He is looking into stabilization of the Venezuelan economy,
selling some of the intervened banks' assets, and reprivatizing some banks.
Most of the measures are for first stabilizing the Venezuelan financial system
and then for balancing the fiscal deficit.
QUESTION:

Do the same rules apply for repatriation of dividends by subsidiaries?
ANSWER:

Usually, subsidiaries are regarded as a Venezuelan company, so they
would need to have their foreign investment registration in place. Then they
would need to prove that the foreign company has earnings, that those
earnings were declared as dividends, and that they were actually paid. Those
three steps are mostly corporate actions taken at shareholders assemblies.
II.

A.

UNIQUE OPPORTUNITIES AND CHALLENGES: COUNTRY UPDATES

Recent Developments in EntertainmentLaw: The Successful
Collection of Royalties in Latin America

TONY SANTOS

Today, we are very fortunate to have with us Leo Strauss, an attorney
from New York. Mr. Strauss also is a licensed C.P.A. in New York, New
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Jersey, and California. He specializes both as an attorney and as a public
accountant in music publishing, records, merchandising, and allied fields. He
is currently counsel with the entertainment law firm of Hyman, Levy &
Hyman, P.C. in New York. He has lectured at seminars on these matters at
law schools, the American Bar Association, the Practicing Law Institute, state
C.P.A. societies, and the International Music Industry Conference's seminars.
He is not an expert in litigation but serves as an expert witness in
litigation, having testified in the field of copyright custom and practices
within the industry. He has served on the Accounting Standards Division of
the American Institute of Certified Public Accountants, which prepared the
official Statement of Position on the broadcast, cable, motion picture, record,
and music industries.
LEO STRAUSS
I am afraid I may have to add a dose of realism to some of the more
optimistic comments that were made earlier today. Last night, I picked up
a magazine containing a discussion of the economic conditions in various
Latin American countries. It was written last fall, and in connection with
Mexico, for example, states that the Banco de Mexico will probably widen
its intervention ban from .0004 pesos per day to .0007 per day and that most
economic experts agree that the positive effects of NAFTA will eventually
offset all present problems. President Ernesto Zedillo's main worry would
be avoiding an overvaluation of the peso, and Mexico probably will have a
very merry Christmas. So one can see that the best laid plans of mice and
men . .. etc., etc.
In trying to obtain the information necessary to discuss the topic today,
I was privileged to receive a confidential document on collection societies.
Collecting societies are those societies that collect public performance and in
some cases, record royalties, known as mechanicals in the industry, from the
users and then give them to the copyright owners. This memo states, in part,
that the fundamental, underlying fact remains that countries with weak
economies do not create an environment conducive to the domestic payment
of reasonable fees for copyright usages, nor is there a favorable disposition
to paying for foreign intellectual property of any fdrm. This consideration
even overrides national copyright laws, which typically make for better
reading than the results obtained. Finally, it concludes by stating that
although the information regarding the particulars of the society will seem
normal in the United States, in some cases it has been surprisingly difficult
to obtain, and private means have been used to do so.
One of the reasons that this is a problem is that piracy is so widespread.
A Music Business Internationalarticle, written last October and dealing with
Mexico before the crisis and devaluation, says that if you ask Senor X for a
business card, the one he presents will not bear his title as General Director
of the Pan-industry anti-piracy organization nor its address or telephone
https://scholarship.law.ufl.edu/fjil/vol10/iss1/3
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number. The reason is fear that the office will be burgled or its phones
bugged if its location were publicly known. Indeed, the organization moved
offices in July, following concern that the old premises would be raided by
corrupt policemen. Such actions are born not so much from paranoia as from
familiarity with the piracy industry in Mexico: it was a US$20 million
business last year and accounts for over sixty percent of total Mexican record
sales. In some other countries that is considered a low percentage. The
article went on to say that some suggest the government has been forced to
ignore the piracy traders because the few people who run those businesses
have high-level connections. Senor X says even officials working in the
Attorney General's office have been known to leak information about raids.
With that kind of background, one can understand why the topic Successful
Record Collections or Royalty Collections in Latin America is a one that
some say could be covered in four nanoseconds.
Having cast general aspersions on Latin America, let me go on to some
particulars, and then I will end on a more optimistic note. Royalties in the
music and record industries are divided into two parts. One part involves
copyright royalties, the intellectual property, on the underlying musical
copyright. These royalties flow from the users in public performance and the
record companies to the copyright owners, who are the music publishers and
the songwriters. The other part includes the artist royalties. The flow of
income on royalties are completely different in these two circumstances.
First, let me discuss the copyright royalty situation. My first recommendation, if you are representing a U.S. songwriter, music publisher, or
recording artist, is to get the money up front. Latin America and Southeast
Asia are two areas where, very often, that may be all the money you will
ever see: try to get an advance. Certainly, you will benefit to the extent that
there will be exchange devaluations in the future. If you cannot do that, try
to convince the local company with whom you are dealing to have any
moneys that are collected on your behalf put into dollar-denominated
accounts, if that is legally possible. That way you will avoid the problems of
exchange devaluation.
My other strong, overall recommendation is when you are first
negotiating the deal, try to anticipate what problems there will be, run some
test models, see what results, and see how you can overcome them. A penny
in advance, a stitch in time saves nine, and that applies to legal negotiations
of any type of arrangement, any type of royalty. With respect to copyright
royalties, income normally flows from the users to a local collection society
or directly to a local music publisher, who in turn, is operating under license
from the U.S. copyright owner, normally the U.S. music publisher. The
money then gets transmitted to the United States. In some cases, the money
gets directed from the local society to the U.S. society, ASCAP or BMI, and
that portion is paid to the songwriter, with the music publisher's share
Published by UF Law Scholarship Repository, 1995
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flowing through the local music publisher.
There has been an ongoing debate within the industry on whether it is
better to utilize a local, responsible subpublisher or an international, large
company. There are pros and cons for both. Obviously, with the international company you have one contract and one headquarters dealing with
all the countries that are collecting the monies, so you have an overall, allencompassing collection. On the other hand, if you are dealing with a
responsible local publisher, you have somebody who is going to do more to
exploit the copyright and therefore, maximize the income. It is a judgment
call and depends on your product and where you think your earnings can be
maximized.
Among Latin American countries, there is one with a society that does
an excellent job. All the others have low income and high overheads and
therefore, very little left to distribute. That society is in Argentina and is
known as SADAIC. The main territories in the Latin American market for
royalties and music are Mexico and Argentina, followed by Brazil. For
example, Latin America has roughly twenty-six percent of the total world
population. But it accounts for only six percent of the legitimate unit record
sales. If piracy were eliminated, the percentages would go up drastically.
Another reason it is so low is the relative economic prosperity of other parts
of the world as compared to Latin America.
Within Latin America, Mexico and Brazil constitute fifty-five percent of
the population and seventy-five percent of record sales. Argentina accounts
for seven percent of the world population and seven percent of the royalty
collections. However, SADAIC represents over sixty percent of the total
royalty collections in Latin America. That is why I said that they seem to
do an adequate job as compared to what takes place in other countries. The
second largest collecting society is in Mexico: it represents about twenty
percent of the market. However, there are some problems in Mexico due to
the high collection costs.
In enforcing one's right in music publishing, it is important to make sure
that the title is properly registered through a local music publisher and that
company registers the title correctly with the society, otherwise you will not
see any royalties. Obviously, there are always problems if the song is sung
in a translated language. Take a simple song like "On the Sunny Side of the
Street." If that song is recorded by a record company or performed on a
television or radio, and it is listed as "On the Sunny Side of the Street,"
presumably the royalties will go to the owner. But very often it may be
registered as "The Sunny Side of the Street" or "Sunny Side of the Street";
therefore, it is important that all those permutations and combinations be
accounted for or the local publisher will be required to go to the society to
look for the songs under all the potential titles, which is an impossible task.
Another important negotiating point when dealing with a subpublisher,
https://scholarship.law.ufl.edu/fjil/vol10/iss1/3
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international or local, is to request the audit rights. Although it may not be
economically viable to conduct an audit in a foreign country where the
royalties are nominal, there is nothing to prevent you from getting together
with other licensors in the United States and conducting a joint audit. One
of the major problems that exists throughout the world is what is known as
"black box," which is a short-term language for unallocated income. Money
may come in from sources that do not identify the songs, or the society may
earn some interest, or their administrative costs may be less than they have
deducted. All this creates a pool of money that gets distributed to the local
publishers, normally, on a percentage of the identified songs. Many societies
have restrictions on the distribution of the money, or it may be used for
cultural aspects. A company can minimize this black box and see to it that
it collects its share of the royalties that the local publisher collects.
Otherwise, you will not get your share of unallocated income.
The next issue concerns the artist royalty situation. The flow of income
is different because it is governed by the contract not the copyright laws of
each country. Normally, if one represents an artist, one will negotiate with
a U.S. record company. There are basically six large companies that exist
in the United States, although there are many independent ones, some of
which deal primarily in the Latin American product. The largest two are
Sony and the Warner Group, followed by Bertlesman (RCA and Arista), the
EMI Group, the Polygram Group, and the MCA Group. Of these six
companies, only one is owned by U.S. interests. All the others are controlled
by foreign interests.
In any case, you negotiate a contract that provides for royalties for the
world-wide use of the artist product made by the record company. It is
normal for the royalties to be negotiated on a percentage of either retail or
wholesale profits, which are defined very carefully in the contract. These
definitions should be examined very carefully. Some contracts will provide
on a wholesale basis and will define wholesale as being half of retail, less the
VAT and less a packaging deduction of perhaps twenty percent. For
example, a disk or a cassette that sells for the equivalent of ten dollars in a
particular country, subject to a VAT of twenty-five percent results in the
marked selling price to the public of twelve dollars and fifty cents. The
royalty base under such a contract would result in a calculation of half of that
for the wholesale price, or six dollars and twenty-five cents, minus the
packaging deduction of one dollar and twenty-five cents, reducing it to five
dollars. Because of the way it was defined, the VAT would be the two and
a half dollars or the VAT at the retail level even though we have dropped
down the measuring point to the wholesale. So they deduct two and a half
dollars from the five dollars and end up with a royalty base of two and a half
dollars. If the royalty basis were ten percent, the artist would get about
twenty-five cents, without any other considerations. The royalty on that
Published by UF Law Scholarship Repository, 1995
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product sold in the United States would be about ninety cents.
Those rates can get reduced even further if you are not careful. First,
most contracts provide that the royalty is based on the price in existence on
the first day of each accounting period, which normally is a semi-annual
period. Consequently, the most popular days to raise prices would be
January 2nd and July 2nd. If there is an inflationary economy, the prices
would constantly go up. The accounting from the local record company to
the U.S. record company licensor is normally ninety days after the end of
each six-month period. If you have inflation, an exchange rate devaluation,
you have got a price fixed on, for example, January 1st, but the payment is
being based on an exchange rate of September 30th. One can imagine what
that can do to a royalty, in fact, it is much worse than one thinks. I have
seen recent royalty statements, for example, from some Latin American
countries to a U.S. recording artist that reflect a royalty rate of two cents on
a CD and one and a third cents on a cassette. In fact, there was one case
where there was a negative royalty rate of .007 cents. Thank God this record
did not sell well in that country.
Most record companies will tell you that their royalty basis of calculations are set and they will not change it. That is not true. They will
recognize the inequities, and you can get them changed. If you have an artist
that you think will do well in Latin America because of the type of
recording, and they will not change it, find another recording company to do
it.
Piracy is one of the largest problems against successful royalty
collections. It is sixty percent in Mexico, and in one small Latin American
country, it is presumably ninety percent. In another, it is four hundred
percent. In other words, for every legitimate record that is sold, four or five
pirated records are sold on the black market.
The United States recently had problems with record piracy in China and
threatened Section 301 sanctions.15 The final result was the signing of a
treaty last month between the U.S. Trade Representative, on behalf of the
United States, and China. We will see how well that is enforced. However,
I can tell you that in other parts of Southeast Asia, notably Taiwan and
Singapore, things have been cleaned up considerably. Thailand is on the road
to success, and the general consensus is that places such as Malaysia and
Indonesia will get better. We hope that Latin America will follow suit.

15. Trade Act of 1974 § 301, 19 U.S.C. § 2411 (1994). The United States became fed
up with the failure of international treaties to enforce IP rights. They took the position that
each country should develop their own system of enforcing IP fights. The U.S. Congress
resorted to the self-help provision of the 1974 Trade Act known as Section 301. This section
allows the United States to enforce its IP interests unilaterally against trading partners when
such action is called for.
https://scholarship.law.ufl.edu/fjil/vol10/iss1/3
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The blank tape levy that was enacted in the United States in 1992, in
effect, puts a royalty on blank tapes and tape machines and on digital
products, and permits home copying as a result of that. There is no blank
tape levy in any country in Latin America. It does exist in most countries
in the European Union and is part of one of the European Union's directives
for all the countries. It has generated millions of dollars of royalties that get
distributed to all the people who otherwise would have been deprived of
revenue, and it is hoped that it will come about in Latin America.
To help solve these problems, many organizations have been formed
recently. FLADEM, the Federacion Latino Americana de Editores de
Musica, is a Latin American federation of music publishers, which exists in
most Latin American countries to try to enforce existing copyright laws. An
organization called Iberian America consists of organizations from Uruguay,
Peru, Mexico, Venezuela, Argentina, Colombia, Chile, Brazil, Portugal, and
Spain (because of its language). The thrust of the organization is to create
a unified copyright market in Latin America and to establish a collective
administration. It was formed to better protect the works of the repertoire,
to achieve a harmonization of rules and criteria, to protect the use of the
administered catalogues, to support moral and patrimonial rights within its
geographic area, and to promote legal and legislative efforts to protect IP
rights. It was formed less than a year ago and is undergoing some growing
pains. It will be headquartered in Miami because of the convenience of
travel between the various countries.
Given all of these recent changes, it is hopeful that Latin America will
ultimately achieve the level of protection found in the European Union and
the United States. Even if that were achieved, there are always new
problems that arise, including the digital transmission of copyright material,
the up-link to a satellite and the down-link from a satellite, and the copying
of song titles off on the Internet. There is litigation in the United States by
some songwriters and publishers against Compuserve. The whole area is
being studied in the United States and Europe, and nobody is quite sure of
what the answers are, whether the existing copyright laws are sufficient, or
whether they need to be amended. Once one problem gets knocked down,
more are sure to come up. But that is what makes life interesting.
B.

Intellectual Property in Latin America: Recent Developments in
Enforcement of Rights and the Paris Convention

TONY SANTOS
Our next topic is going to be presented by L. Jand Sigars. Unfortunately,
Jand did not get to introduce herself, so I am going to do that for her.
Jand practices in the law firm of Holtzman, Krinzman, Equels, Sigars &
Furia in Miami. Her practice involves international commercial transactions,
Published by UF Law Scholarship Repository, 1995
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intellectual property, foreign and domestic licensing and distribution,
technology transfer, and foreign trade. In essence, she is an international
lawyer. Jand has gained international legal experience working as a foreign
legal consultant in Brazil. She has lectured and written for diverse
professional and business groups both in the United States and abroad on
such topics as IP protection, and product development and distribution in the
United States and Latin America. She has made recent presentations to the
China External Trade Development Council in Taiwan and the Chinese
Businessmen's Association in Miami and was appointed to the Florida Sao
Paulo Sister State Committee. She is a member of the Executive Council of
our section and has been chair of the Sixth, Seventh, and Eighth Annual
Doing Business in Latin America Conferences; this is her last.
L. JANA SIGARS

This is a very exciting time to be an IP practitioner. The changes
happening throughout the world, especially in Latin America, greatly affect
our clients' IP rights and the extent of protection. Movement toward
achieving IP parity on a global basis is increasing gradually. The goal of
global IP protection is minimization of unfair competition and piracy.
On March 20, 1883, the International Convention for the Protection of
Industrial Property was held in Paris. The Convention resulted in an
international treaty, the Paris Convention. 6 The primary objectives of the
Paris Convention are to facilitate international IPprotection 17 and minimize
unfair competition among the member countries. 8 Since the Paris Convention, over 100 nations, recognizing the importance of IP rights and their
effective enforcement to the success of free trade, have become signatories.
The Paris Convention includes many provisions for the protection of IP
rights, including rights that extend beyond national borders. For example,
Article 6 'isof the Paris Convention provides IPprotection for "well-known
marks."' 19 However, the Paris Convention, as with many other IP conventions, provides no specific provisions for enforcement of its mandates. The
Paris Convention only provides that its members must adopt domestic laws
that recognize and enforce the provisions of the Paris Convention.20
Despite the lack of specific and effective enforcement provisions, the
Paris Convention has set the standard for domestic IP rights and their
protection. The Paris Convention is the foundation for many countries' new

16. Paris Convention for the Protection of Industrial Property, March 20, 1888, as revised
at the Stockholm Revision Conference, July 14, 1967, 21 U.S.T. 1538, T.I.A.S. No. 6903, 828
U.N.T.S. 30S.
17. Id. art. 1.
18. Id. art. 10.
19. Id. art. 6b".

20. Id. art. 25.

https://scholarship.law.ufl.edu/fjil/vol10/iss1/3
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IP laws and enforcement procedures. The recognition and adequate
enforcement of IP rights promotes free trade of intellectual property,
especially trademarked goods and services. Lax or ineffective enforcement
of IP rights inhibits free trade and effectively results in nontariff trade
barriers.
In light of the recent trend towards free trade, many countries have
focused on providing adequate protection for IP rights as a means of gaining
access to markets. In fact, at the recent Summit of the Americas, the
participating leaders committed their respective countries to the Declaration
of Principles, which encourages member countries to support the expansion
of free trade throughout the Americas by eliminating trade barriers.
Therefore, these countries are obligated to provide, through their signing of
the Declaration of Principles, effective and efficient enforcement of IP rights.
NAFTA has required greater protection and enforcement of IP rights
between the United States, Canada, and Mexico, as compared with several
free trade agreements present throughout the Americas. In particular, under
Article 1714, NAFTA requires member countries to ensure that enforcement
procedures under their domestic laws permit effective action against
infringement of IP rights.2 Domestic laws also must include expeditious
remedies to prevent and deter infringement.22 In addition, member countries
must ensure that their enforcement procedures are fair, equitable, not overly
complicated or costly, and not characterized by unreasonable time limits or
unwarranted delays.23
Pursuant to NAFTA, the enforcement procedures themselves must not
create barriers to free trade.24 Enforcement procedures, such as excessive
fines or the shutting down of a business for several months for using
infringing goods, cannot be allowed to stand because they are considered to
be unreasonable restraints on trade. NAFTA goes beyond the standard of
national treatment already incorporated in the Paris Convention, to which the
United States, Canada, and Mexico are already signatories. It requires a type
of uniformity or harmonization that will encourage development and trade of
goods and services that are the product of technical innovation and creative
investment.
Mexico's expanded obligations are the direct result of the inclusion of
Article 17. It addresses the regulatory enforcement practices governing the
signatories treatment of IP rights. 25 Article 1708 requires that all signatories
offer systematic administrative and judicial procedures to protect the rights

21.
22.
23.
24.

NAFTA, supra note 2, art. 1714(1).
Id.
Id. art. 1714(2).
Id. art. 1701(1).

25. Id. art. 17.
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of trademark owners. 26 To implement NAFTA's requirements, Mexico
enacted new legislation revising its principle IP property statute, the
Industrial Property Law of 1991, which was a very exciting law at the time
and was looked on very favorably.27 Although it had problems, it still is
considered a step in the right direction.
Mexico has gone beyond this. In December of 1993, the Mexican
Institute of Industrial Property was created and charged with crafting
regulations to implement Mexico's obligations under the IP provisions of
NAFTA. The revisions to the Industrial Property Law took effect on October
1, 1994. They contain many positive aspects, including the definition of
"well-known" or "famous" marks. For a mark to be deemed well-known or
famous under Mexican law, the following standards must be met: (1) the
mark must be known to a determined sector of the public or to the
commercial sector of the country as a consequence of commercial activities
performed in Mexico and abroad by the owner of the mark, and (2) the mark
must be known within Mexico as a consequence of the promotion or
advertisement of the same. In October 1994, the Latin American Institute
reported an example of Mexico's enforcement of its recent commitment to
protect IP rights. During that month, the Mexican government destroyed
three million music cassette tapes that it had confiscated on the domestic
market in a major push to crack down on local counterfeiters. According to
the Mexican music association, AMPROFON, Mexico has the world's second
highest incident of illegal duplication of records and audio cassettes, only
surpassed by China. In October, the AMPROFON director declared that
sixty-five percent of the records and tapes sold in Mexico are pirated, the
profits being stolen out of the pockets of the copyright owners or the artists.
Some argue that the Mexican government is cracking down only on street
vendors and is not pursuing the large-scale manufacturers of pirated products.
However, increased government intervention, enforcement of copyright laws
for IP, and penalties for violators have led to a 130% increase in legitimate
software sales in 1994. In 1993, there had been only 175 such confiscations.
After the new law went into effect, there were over 175 raids and confiscations per month. Although the situation is not exactly what we might
wish, it is getting better.
Reebok International, Ltd. also has seen the benefits of Mexico's new
measures for enforcement of IP laws. In January 1995, Mexican authorities
raided two factories that were manufacturing counterfeit Reebok products.
This raid, along with others that had taken place in the fall of 1994, resulted

26. Id. art. 1708.
27. Ley de Fomento y Proteccion de la PropiededIndustrial (Law on Development and
Protection of Industrial Property), 453 D.O. 4, June 27, 1991.
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in the seizure of more than 100,000 shoes, boxes, and labels that copied or
infringed on Reebok's signature performance logo. The Boston Herald
reported in January 1995 that under the revised Mexican law, the offenders
could face factory shutdowns and fines.
The penalty for violating the trademark law includes fines of up to
200,000 times the minimum daily salary in the federal district of Mexico.
It includes damages of at least forty percent of the value of unauthorized
goods and services sold, including temporary or permanent closure of
infringing commercial establishments and even prison sentences for repeat
violators. Trademark protection laws also are being used to combat piracy
of packaged software. Many prefer to seek enforcement of IP rights under
the revised trademark law, which includes enforcement procedures that are
generally civil in nature. The trademark enforcement procedures, which are
civil in nature, are administrative and easier to enforce than the copyright
enforcement procedures, which often are criminal in nature. The procedures
under Mexico's revised trademark law provide for the enforcement of IP
rights by using efficient and familiar procedures that produce rapid product
searches and seizures where evidence of piracy is found. In recent raids in
Mexico City, authorities found hundreds of unauthorized copies of software
programs, including Auto-Cad, Animator Freelance, 1-2-3 Word, Fonts Pro,
Windows, and DOS.
In 1993, legitimate music sales in Mexico reached sixty-two million units
with a retail value of more than 572 million dollars. In that same year,
however, over one hundred million pirated units were sold, representing
nearly one billion dollars in lost revenue. This lost revenue represents both
U.S. and Mexican royalties and taxes. So again, although we are working
towards total enforcement, we are not yet there.
The revised Mexican Industrial Property Law strengthens Mexico's
enforcement of IP rights through a special agency called the Mexican
Institute of Industrial Property. It has strong powers of search, seizure, and
closure, and it is supposed to be free of the bureaucratic burdens that can
weigh down enforcement mechanisms. TGI Friday, Inc. of Dallas, Texas,
benefitted from Mexico's improved IP enforcement measures when the
Mexican Ministry of Commerce and Industrial Property cracked down on a
similar domestic restaurant. As reported in the National Restaurant News,
Freedays Restaurant, which used signs and trademarks similar to the U.S.based franchisor, was closed down. The Mexican government confiscated
Freedays' signage and barred its use of the trademark Freedays because of
the similarity to TGI Friday. Mexico's confiscation of Freedays' signs and
the prohibition of the use of its trademark ended an on-going dispute between
the two companies.
Now to discuss GATT. Members of GATT have recognized the
importance of adequate protection and enforcement of IP rights in the pursuit
Published by UF Law Scholarship Repository, 1995
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of free trade. The Uruguay round of GATT introduced measures for the
protection of IP rights. These were set forth in the Trade-Related Aspects of
IP Rights Agreement (TRIPS). The TRIPS provisions are similar to the lIP
provisions of NAFTA. Under the TRIPS, member countries are required to
enact domestic laws that ensure that effective action be taken against the
infringement of IP rights. Additionally, the TRIPS provisions require that
member countries ensure that enforcement procedures are fair and equitable
and do not create unreasonable restraints on trade.
The completed Uruguay Round of GATT provides for the establishment
of the WTO, which will be comprised of the member countries of GATT.
TRIPS obligates every WTO country to include in its domestic laws broad
IP rights protection and effective remedies. The TRIPS revisions of GATT
include enforcement mechanisms for the protection of IP rights. TRIPS
provides dispute settlement understanding and sets up a mechanism to allow
member states to settle trade disputes at several different levels. TRIPS
requires GATT members to incorporate various provisions of the major
existing IP treaties to their domestic laws. It commits all member countries
to join the most recent version of the Paris Convention, the Stockholm
version, as well as the Bum Convention, the copyright convention. In
particular, TRIPS incorporates by reference Articles 1 through 12 plus Article
19 of the Paris Convention. It again requires the signatories to adopt
domestic legislation that entitles private litigants to quick, fair, and effective
settlement of civil actions, either administratively or in the courts. Although
most GATT members also are members of the Paris Convention, under the
new TRIPS revisions of GATT, members must harmonize their domestic
laws with the significant provisions of the Paris Convention, including Article
6bis dealing with well-known or famous trademarks.
In order to keep up with the other free-trade agreements of the Americas,
the Andean Pact countries have recognized significant IP rights among their
member countries. In particular, the Andean Pact countries have recently
passed Decision 344.28 Pursuant to Decision 344, marks that are wellknown in one Andean Pact country are recognized and protected under the
laws of other member countries, in effect, protecting them from piracy in the
other member countries. Also, pursuant to Decision 344, marks considered
notorious in any of the Andean Pact countries, are protected throughout the
region. This is a very positive step. This step helps extend the protection
for famous marks, as contemplated by Article 6bis of the Paris Convention,
beyond the borders of the Andean Pact. In Venezuela, for example, even if
a mark is not well-known within the Andean Pact countries, but is within the

28. Decision 344 of the Commission of the Cartagena, Common Industrial Property
Regime, Official Gazette of the CartagenaAgreement, No. X-142, Oct. 29, 1993.
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United States, it is protected under Venezuelan IP laws, provided sufficient
evidence demonstrates the international fame of the mark. This type of
protection is the same as that described in the Paris Convention, and it seems
to be enforced in Venezuela. Several multinational corporations have
recently sought the protection provided under Decision 344 to maintain
actions against applications of confusingly similar marks. For example, the
Sports Authority, Sony, and KMART have recently relied on Decision 344
in actions against trademark applicants seeking to register the same or similar
marks in the Andean Pact countries. Thus, the Andean Pact countries seem
to be moving towards adherence with the Paris Convention.
With the recent elimination of most of the trade barriers between the
Southern Cone Common Market (Mercosul)29 members Argentina, Brazil,
Paraguay, and Uruguay, the need for adequate IP rights protection throughout
the region cannot be overemphasized. These countries realize that they have
a lot of work to do in the area of IP rights. The member countries are
seeking to enact domestic legislation that will ensure adequate protection of
IP rights. An example of Mercosul's desire to implement laws that
effectively recognize and enforce IP rights is Brazil's proposed legislation to
revise its IP protection law. Brazil's new trademark law was approved by its
House of Representatives, but it has been delayed in its Senate. The new
Brazilian trademark law will improve protection against trademark piracy, as
provisions of the new law prohibit registration of a mark whose applicant
knows that the mark belongs to a third party. It provides further protection
under the Paris Convention for well-known and famous marks. With
increased economic and IP protection stability, Brazil has become one of the
world's leading countries in the area of franchisor/franchisee outlets, trailing
only the United States and Canada. This indicates that franchisors' believe
that Brazil is a place to locate their markets and allow their markets to be
utilized. This is a positive reaction towards the steps that Brazil is taking.
Although the Mercosul Custom Union took effect on January 1, 1995, the
question of adequate enforcement of IP rights throughout the region has yet
to be resolved. There are other treaties and conventions that are important
to IP rights, for example, the Panamerican Convention and the Trademark
Law Treaty. However, the Paris Convention is the guiding force that enables
us to sell goods in several markets. It is not surprising, therefore, that many
Latin American countries have enacted and implemented enforcement
procedures, consistent with the Paris Convention. The Trademark Law
Treaty and the Pan-American Convention are on this same basis. It also is
not surprising that the United States, in some aspects, has taken a back seat
with its own laws, while actively encouraging changes in other countries'

29. See supra note 5 for an explanation of Mercosul.
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domestic IP laws.
True, many of the new laws enacted in Mexico, in lieu of NAFTA,
brought Mexico in line with U.S. laws. However, several Latin American
countries are going beyond the protection afforded under U.S. laws and are
implementing domestic legislation consistent with the Paris Convention at a
faster pace than is the United States. Perhaps this is the result of the
recognition by several Latin American countries of the importance of the
Paris Convention to free trade. Whatever the case, it seems that the time is
here for the United States to pay particular attention to the Paris Convention
and expand its domestic IP protection to include, for example, famous marks
or well-known marks, as provided for by Article 6 bis or the regulations
implementing Article 6. In doing so, the United States will make its
domestic laws more consistent with the Paris Convention and its provisions,
as several Latin American countries have already done.
In light of the possibility of an expanded NAFTA, which could include
several Latin American countries, the recognition of famous marks under
U.S. law is even more necessary for the promotion of free trade throughout
the Americas. Chile hopes to join NAFTA soon. However, presently, if
your Latin American client comes to the United States with a mark wellknown or famous in his country and throughout Latin America, he gets
neither the protection of Article 6bis nor the protection that a famous mark
like Coca-Cola would receive in Brazil. It is very important that the United
States consider changing its law and provide the regulations necessary for
implementation.
In sum, the enforcement of IP rights throughout Latin America has
become the focus of several Latin American countries. In some instances,
Latin American countries are leading the way towards the full implementation of the provisions of the Paris Convention. This movement will help
ensure that free trade becomes a reality in the near future, rather than remain
a dream.
C.

The Latin American Insurance Market: New Opportunitiesfor
Insurers and Reinsurers

TONY SANTOS

Our next speaker is Ricardo Cata, who is a partner in the Miami office
of Wilson, Elser, Moskowitz, Edelman & Dicker. He has practiced law in
the areas of product liability and insurance coverage disputes involving crossborder disputes. Mr. Cata is Co-Chair of the Legislative Committee of the
International Law Section of The Florida Bar Association. In that capacity,
he was instrumental in Florida's enactment in May 1994 of the Uniform
Foreign Money Judgement Recognition Act.
He is active in the
Interamerican Bar Association, a member of the Post-Summit Dispute
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Resolution Committee, and a Director of the Miami International Arbitration
and Mediation Institute. He has authored over ten publications on insurance
matters in the emerging Latin American market.
RICARDO CATA

Today, the Wall Street Journalreported that Fiat is investing 600 million
dollars in Argentina; Walmart is investing 100 million dollars in Brazil; and
Renault and Hughes Industries are investing substantial amounts of money
in both Brazil and Argentina. Argentina has recently implemented measures
to reassure the financial markets of its integrity, and they Seem to be
working. In Brazil two weeks ago, there was a gradual slide devaluation of
its currency and that seems to be doing the job. Gazeta Mercantil, which is
a Brazilian publication, announced on February 20 that President Cardoso is
going ahead in implementing laws to privatize ports, passenger transport
services, highways, telecommunications, sanitation, water, water supplies, and
pipe gas supplies. When they are private, these enterprises will have to be
concerned about liability if things go wrong and therefore, will have to
consider insurance. Good things are going forward in Brazil, and the
predictions, putting Mexico aside for a moment, are still on target.
On March 13, there was a report in the New York Times on how the
Latin markets, excluding Mexico, appear to be bounding back because of
their austerity measures. There was a great deal of public relations coming
from key financial ministers to New York and other key markets, promoting
their countries' stability and integrity; and although it was predicted to be a
bumpy ride, profits were expected to be made in many of these markets in
the future.
Brazil and Argentina issued a report on a meeting held last February in
Brazil to continue implementing integration under the Mercosur agreement,
which has created a very large market. It was reported by Gazeta Mercantil
that in 1994 the Brazilian economy grew 5.67% above expectations. General
Motors announced two billion dollars of investment in plants in Brazil.
President Fujimori of Peru was in New York assuring the financial markets
that Peru is stable and has not been affected by the so-called tequila effect.
There is going to be a ministerial meeting in Denver, Colorado, in May 1995
to push forward the integration of Chile into NAFTA. In addition, the
Asunci6n Treaty is pushing forward the integration of Chile into Mercosur.
All of these will lend some credence to the idea that the economic
situation in Latin America, although hit by what happened in Mexico,
appears to be recovering and stabilizing. Investments of millions, or even
billions, of dollars in the different economies of Latin America are being
made by major multinational corporations. There have been numerous
privatizations in Argentina under President Menem. Once you privatize
major industries such as the airlines, railroads, and electric companies, you
need to be concerned about what happens if something blows up or there is
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a major accident. They must start looking for insurance. This is currently
happening in Brazil.
Most likely, there will be eventual deregulation of the insurance and
reinsurance industries in Brazil.
President Cardoso has announced
deregulation in all the areas mentioned previously. One of the next logical
areas will be the service area, under which insurance falls. President
Cardoso, is expected to eventually remove the reinsurance monopoly,
Instituto de Reaseguros do Brazil (IRB),30 then the insurance market will
open up so that a Brazilian insurance company can cede its insurance directly
to a foreign reinsurer without having to go through the state monopoly.
Mexico does not seem to be doing very well. Just today it was reported
that the austerity measures have failed to break up the peso. Notwithstanding
the situation in Mexico, the insurance industry still offers substantial
opportunities to foreign investors." Mexico is continuing to open its trade,
and by the
year 2000, will be 100% open to foreign insurance and rein32
surance.
It still remains a very attractive area. Two weeks ago, the Journal of
Commerce announced that two of the largest insurance companies in Mexico,
Group Proprinuncero Asimex, which used to be the state-owned insurance
monopoly, and Seguros Ban Pais went into receivership. On March 13,
Business Insurance, which is a trade newspaper that comes out every week
in the United States, announced that there are already some U.S. or other
foreign insurance companies bidding to buy Group Proprinuncero Asimex
and Seguros Ban Pais. Therefore, even though Mexico as a whole is not
doing well, the insurance industry is still ahead. Whatever company buys
Asimex and Ban Pais today will be able to acquire them for thirty percent or
thirty-three percent less than they would have paid for them in December
1994. So, you can see that there are business opportunities there. There is
some risk involved because the incurred liabilities may not be well
documented, nevertheless, there are still opportunities, including in Mexico,
for the insurance industry.
No more than ten years ago, the insurance and reinsurance industries
throughout Latin America were very tightly regulated, not only as to the
percentage of investment that was allowed foreign companies, but also as to
the wording in the policies concerning the rates that could be charged.
Reinsurance was dominated by state-owned monopolies. Chile started the
process of insurance deregulation in the early 1980s and now is fully open

30. Maria Kielmas, Market Opening Seen in Brazil, Bus. INS., Nov. 7, 1994, at 35.
31. Mexico, FrN. TIMEs LATIN AM. INSUR. REP., Sept. 1994, at 2.
32. Id.
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and totally deregulated. 3 Other countries have followed, beginning in 1989
and continuing to the present. The Venezuelan government promulgated,
effective January 1, 1995, the Partial Reform of the Law of Insurance and
Reinsurance. 34 The only country, other than Cuba, that is still holding out
is Brazil. However, under President Cardoso, Brazil is heading towards
deregulation, which should eventually extend to the insurance industry.
As a result of this opening of the insurance market, there is substantial
freedom for investment, joint ventures, policy provisions, and policy rates in
most countries. 3 The Chubb Group bought a company in Mexico.36 They
are moving away from traditional automobile, life, and property insurance.
In Mexico, they are going into areas such as directors' and officers' liability,
financial product liability, product liability, errors on omissions liability;
areas that ten years ago were not readily available there. Chubb also is in
Colombia,3 7 Argentina, Brazil, Chile,38 and many other places. Reliance
National, another major U.S. company, also has gone into Mexico. 39 AIG
has entered South America in a large way since deregulation began. Signa,
Panamerican Life, The Equitable, and John Alden Life, here in Miami, also
are there. Employers' Reinsurance and Prudential Reinsurance, along with
some other companies, are present in South America. Large U.S. brokers
such as Marshall McLennon, Johnson & Higgin, Alexander & Alexander, and
Guy Carpenet have gone into South America because they see business
opportunities there.
Chile has recently enacted a law imposing liability on the directors and
officers of companies for certain acts or omissions. This presents an area of
opportunity for insurers. Since 1992, Brazil has passed and implemented
tough environmental laws, and it has been reported that they are very actively
enforcing them. Here is another need for insurance. In fact, in the area of
property and casualty insurance, U.S. insurers are scrambling to get their
pollution policies translated into Spanish and to get their companies licensed
in Mexico, so they can take advantage of the market opportunities that have
arisen as a result of the passage of NAFTA. Brazil has enacted a tough
product-consumer--protection law that from an insurance point of view
33. William Fadul, Challenges and Strategic Opportunitiesfor Latin American Insurance,
MERCADO ASEGURADOR, Buenos Aires, Aug. 1994, at 8.

34. Partial Reform of the Law of Insurance and Reinsurance, Venezuela, Dec. 23, 1994
(taking effect on Jan. 1, 1995) [hereinafter Venezuela Partial Reform Law].
35. Politicaland Insurance Developments in Latin America (Int'l Insur. Council, N.Y.),
Feb. 9, 1994 at 5.
36. Laura Tuma, Mexico: Good OpportunityforInsurers,NAT'L UNDERWRITER, Aug. 8,
1994, at 15, 17.
37. Kathleen B. Smith, Business Is Booming in PrivatizedLatin America, MULTINAT1ONAL
NEWSLINE, Marsh & McLenan, Summer 1994, at 4.
38. Chile, FIN. TIMES LATIN AM. INSUR. REP., Sept. 1994, at 8.
39. Id.

Published by UF Law Scholarship Repository, 1995

17

1995]

Florida Journal of International Law, Vol. 10, Iss. 1 [1995], Art. 3
DEVELOPING STRATEGIES. ALLIANCES AND MARKETS

equates into product liability, which equates into a need for product liability
insurance.
Mexico has been exporting many products into the United States and is
very concerned about product liability. For example, one company received
a claim from a U.S. store in Texas, demanding that the Mexican company
take over their defense because a woman had bought a Mexican hair product
that was damaging her hair. Another company had been insuring a small
plant near the border, which for many years has been spewing out arsenic
and has never worried about it. But now, they are very concerned because
somebody pointed out that the wind pattern was pushing that smoke and
arsenic into the United Staes, and suddenly, there is potential liability. As
more U.S. companies cross the border into Mexico, awards in pollutionrelated cases there will go up significantly.
As these countries continue to grow, they will continue to open up the
insurance markets.4" As they continue to build and sell products abroad,
entering the multinational corporate world, they will be exposed to different
types of liability and risk.4' For example, another U.S. company is involved
in implementing an errors and omission program in Mexico for insurance
agents and other professionals, such as architects and engineers. This type
of insurance situation is being taken very seriously, and they are going
forward with it. Eventually once you have integrated Mercosur with NAFTA
and the Andean Pact, there is going to be a huge market, and liability is
going to flow straight up and then down from one side to the other.
The bottom line is insurance. It is a huge potential market, and you need
to be careful. There used to be state-owned monopolies in insurance,
especially the reinsurance companies, so that the art of underwriting is not
very well developed in Latin America. They used to write anything for a
Very small premium, because they did not have to worry since the state paid
the tab. Well, that is no longer the case. If you are going down there as an
executive to buy a company or as a lawyer to advise your client concerning
the purchase of an insurance company or a joint venture, you need to be very
careful about the incurred losses, the so-called tail of liability, that some of
these companies have. If you take that into consideration, study the books,
and look at what steps you can take, there will be some very good opportunities. This is evidenced by the fact that some or all of the major U.S.
companies that are going into Latin America have purchased local insurance
companies because they are still not able to set up their own. They are
purchasing existing companies and eventually, they change the name and
own it 100%. The opportunities will continue to increase as privatization,

40. Smith, supra note 37, at 1.
41. Fadul, supra note 33, at 8.
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integration, and regional trade pacts mature.
Excluding Brazil and Cuba, there are thirty-two countries in Latin
America with potential markets. For example, in Mexico, which is coming
out of many years of very closed bureaucratic regulation, they are trying to
work with the foreign companies that invest there. Recently, I was in
Mexico to consult about the directors' and officers' liability policies that
were being licensed on a claims-made basis. They did not understand the
product. They were used to an occurrence-based insurance product, for
example, based on automobile accidents or damage to a building. However,
they are very smart and very experienced; they know the insurance industry.
They were willing to work with us. Initially, they wanted to strike all of the
clauses because they did not understand them. However, when we sat down
with them and explained the situation, they conceded to just about everything
that we wanted on the policy. It was a standard U.S. policy, but initially
they just did not understand it.
Some countries, Venezuela for example, are just beginning to open the
industry. They are a little behind in that sense, whereas Chile has been there
for ten years.42 They will work with a company and a company's representatives very easily to get a policy in, to get the approval process through.
Argentina has been on that road now for at least three or four years. All of
these countries want foreign companies to make investments. Even though
you still have vestiges of the bureaucratic mentality, you can work around
them and get your policy in. Each country varies in what licensing
requirements they have. They also require specific clauses to be added to a
policy; some of these clauses are leftovers from the days of occurrence-based
property and casualty. You need to work with them. Some things they will
give in on and some they will not. It is a case-by-case basis. Each country
wants to be treated individually, so you need to deal with them on that basis.
Potential areas for insurance are created by the laws that are being
implemented in each particular country, due to increased investment by
multinationals. Brazil has a consumer protection law and an environmental
law. Chile has a civil responsibility law for directors and officers of a
corporation. Another consideration is the regional pacts that are being
implemented. If they eventually link-up with NAFTA and Mercosul, you are
going to have a huge liability potential. Traditionally, individual countries
did not have that concern because under their civil codes, it was, and still is,
very difficult in many countries to go to court and collect. But now you
have exposure that could extend across borders. When you have a major
multinational corporation, you worry about these things. A civil code and
the judicial system do not follow suit. They do not like to go to court.

42. Fadul, supra note 33, at 10.
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Companies worry about those things and want to have insurance.
Countries like Argentina are fairly advanced as far as civil liability is
concerned. Argentina is in the midst of a crisis because it has approximately
160,000 law suits that concern automobile liability claims pending in the
courts. They have incredible limits, like three million dollars, in their
policies of liability. Litigation is becoming an industry there. The same
thing applies to Argentina's workmen's compensation law. In fact, they are
in the process of totalling revamping the workmen's compensation law to
take it out of the court system and into a panel of mediation such as a
Workmen's Compensation Board. The only time that you would be allowed
to sue in court is if you can demonstrate intentional wrongdoing by the
Multinational corporations want to have Workmen's Compenemployer.
sation laws, and they want to have insurance. For example, you want
insurance if you are going to be trucking over the road. In that area, they are
pretty sophisticated, as far as litigation is concerned. There are many factors
driving this, but I think the main thing is the entrance over the last ten years
of the big multinational corporations into South America. Great opportunities
have been opened for nonLatin American insurance and reinsurance interests
looking to do business in that region.43
D. Mercosur Update
TONY SANTOS

We are fortunate to have Mirko Schlossberg, who is from Argentina, give
us an update on Mercosur. Mirko is a partner with Schlossberg, Olivera &
Saguier. He is a corporate lawyer with a highly diversified practice and has
represented corporations and investment firms, domestic and foreign, in most
aspects of corporate law. He also is a professor of corporate law at the
University of Buenos Aires and writes frequently on current corporate and
international commercial law topics. I will now turn the podium over to
Mirko.
MIRKO SCHLOSSBERG

From 1989 to 1991, U.S. markets were doing very well, and the
governments of the Latin American countries were concerned about how to
attract capital investment. This is taking a lot of work from our
governments. Now with the Mexican effect, it is getting even harder.
However, with Mercosur, some Latin American countries have been able to
attract capital investments.
As mentioned previously, Mercosur is a strategic alliance of four
countries: Argentina, Brazil, Paraguay, and Uruguay. The Mercosur Treaty

43. John Jennings, InsuranceOpportunitiesGrow in Latin America, NAT'L UNDERWRITER,
Aug. 29, 1994, at 23.
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introduces the basics under which the contemplated common market shall
operate. It is not only a project to expand trade among its members, but also
a joint proposal for the development of South American countries. This
strategic alliance is destined to facilitate the consolidation of democracy, the
transformation of the productive sectors of the economy, and the competitiveness of the enterprises of the region in the global markets in each of
the four member countries. Under Mercosur, the member states have agreed
to create a common market, a concept not included in GATT, but most likely
a consequence of previous regional agreements like ALADI. Mercosur
focuses on the twenty-first century. It is founded on the requisite of a world
where megamarkets will undoubtedly take a leading role in economic and
technological competition.
Mercosur was created in three different stages. The first stage contemplated a free-trade zone. During this free-trade zone period, products
with their origins in any of the member countries were freely imported into
any other member country. The second stage, which started January 1, 1995,
consists of a customs union, under which any product coming from any
Mercosur country is subject to an identical common tariff. For most of the
tariffs today, the common tariff was set at twenty percent. After entry, the
product may freely circulate to other Mercosur members. -Notwithstanding,
there are certain sectors, such as capital goods, computerware, and chemicals,
that for some years will be temporarily excluded from the Customs Union
regime. This timetable is within the possibilities of the Asunci6n Treaty.
The third stage is the common market, which, in addition to the free
circulation of goods and services and the settlement of a common tariff for
foreign products, will include the free circulation of capital and labor, and the
coordination of policies to assure competitive conditions among Mercosur
countries.
Mercosur is based on the shared ideas and basic values of its member
countries, while preserving their respective national identities. As with the
European Union and NAFTA, Mercosur is an experience of collective
discipline in order to better compete and negotiate in the global market.
Mercosur can best be described as a multidimensional process of regional
integration, and it turns on a political axis. It signifies the projection of the
region as an integrated market that is in a better position to do business and
compete in a world with many political and economic "locks." A highly
protected market would not be politically viable. It would simply be an
invitation to constant trade conflicts, aggravated further by the clear
symmetry among the economic size of the four member countries.
Integration, as a means of competing better, is one of the main ideas
behind the creation of Mercosur. The basic idea is to create unrestricted
access to member markets. Just as the European Union started with only
seven countries but has expanded, Mercosur has only four member countries
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but is always looking for new members. Hopefully, the whole western
hemisphere will be integrated with the same kind of treaty.
This liberalization should serve as a means for firms to acquire the
necessary scale by integrating with local firms or with firms from the other
three countries and should enable them to incorporate sufficient technological
progress to compete on a global level. Many cases of joint ventures among
Mercosur firms are already the result of this integration process. Firms
operating in any of the four member countries will be able to produce,
without restriction, for the markets of the other three countries. Sustained
integration and development also require focusing on how to develop a
favorable economic climate for investment, efficiency, and competition in
order to generate employment and an environment of social equality.
In terms of free trade, the results of Mercosur have been very impressive.
Nothing similar can be found in other economic integration experiences in
the region. Even with respect to the NAFTA timetable, Mercosur's almost
complete elimination of reciprocal trade barriers is a success. Beginning on
January 1, 1995, trade between Argentina and Brazil will be zero tariff for
almost all products, including agricultural foods. The dramatic reduction of
tariffs and other trade restrictions between Brazil and Argentina, in addition
to preferences for reciprocal trade and the important reduction in transportation costs, explain the 200% increase in trade in the region over the last
three years.
The zero tariff concept could gradually be extended over a ten-year
period to other South American partners within the LAIA framework. The
recent Brazilian proposal for a South American free-trade area has been
accepted by Mercosur partners. Also, other LAIA members could become
members of Mercosur in 1996. Chile has already requested and started
negotiations for Associate status with Mercosur. Recently, there was a
meeting between Argentina and Chile concerning Mercosur. Chile also is
negotiating to join NAFTA. Although Chile is a well-wanted member, it has
not yet decided what it is going to do.
Conciliation of the Mercosur approach with a participation in NAFTA is
very important for some of the Mercosur partners, especially Argentina.
Argentina negotiated with NAFTA members last year. However, there was
opposition from Mercosur. Therefore, Argentina decided to put away the
project and instead, started the four-plus-one framework to see if they will
join NAFTA in the future. The whole of Mercosur might even join NAFTA
in the future.
The results of Mercosur also demonstrate that there is a desire on the part
of Latin American countries to receive capital investment. During 1993 and
1994, Argentina received alot of capital investment. For example, R.J.R.
Nabisco bought a local food company. It paid 250 million dollars just to
find a way to start its operations in one of the Mercosur countries, looking
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to its 200 million potential consumers. There also has been a great deal of
investment in telecommunications. Last year, Chrysler restarted operations
in Argentina, which it had stopped twelve years ago. Proctor & Gamble
started operations in Argentina by acquiring a company through a local
control company. Cadbury and Walmart also decided to open stores in
Argentina, planning to invest 100 million dollars.
Corporations from the member countries will be in a position to
capitalize new financing alternatives through the creation of a common
market of capitals. This is essential to a free competitive market as regarded
under the treaty of Mercosur. This policy affords the possibility of receiving
financing services from companies in other member countries and the right
of financial entities to establish in other member countries under equal
operating conditions to those of local companies. Although the member
countries are presently meeting to coordinate regulation in this respect, many
transactions among Mercosur members' financial entities have taken place by
opening franchises or acquiring local institutions to supply financing services.
QUESTION:

What is the difference between NAFTA and Mercosur?
ANSWER:

NAFTA and Mercosur are completely different concepts. Mercosur's
focus is not only on economic issues, but also on the political ones.
Mercosur was started as a way to consolidate democracy. They were more
interested in consolidating democracy than economic issues. Later, they
began looking for the capital investments that they need so much, and
Mercosur started to focus more on economic issues.
QUESTION:

When you mentioned computerware did you mean hardware or software?
ANSWER:

Well, it is both. In Mercosur, they still are somewhat protectionist in
their posture.
QUESTION:

Mercosur sounds very good for the member countries. Is there anything
you can highlight that would be of benefit to Mercosur for trade with U.S.
companies?
ANSWER:

Mercosur is going to become a global market. The strength of
negotiation of a big market lies in buying many more goods than if member
countries were treated independently. From the United States perspective,
Mercosur is an integrated market. It carries more weight than if the United
States just considered Argentina. Perhaps Brazil is a large enough market on
its own, but not Argentina, Uruguay, or Paraguay.
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E. Brazilian Country Update: A Review of the New Order
TONY SANTOS

Our next speaker is Esther Nunes, who is a partner with Pinheiro-Neto,
Advogados, working in the area of foreign investments, joint ventures,
contracts in general, and particularly in the fields of informatics, telecommunications, technology transfer, and trademark and patent licensing. She
is the Vice President of the Brazil-Canada Chamber of Commerce in Sao
Paulo, where she also is a member of its legal affairs committee; Vice
President for Latin America of the Legislation Committee of the ABA and
of the Latin America Subcommittee of the Computer Law Association. Ms.
Nunes is the author of the Brazilian chapter in World Law Competition. She
has written articles published in Brazil and abroad on the treatment of foreign
capital in Brazil and rules for the transfer of technology, licensing, informatics, and telecommunications. It is my pleasure to welcome Esther Nunes.
ESTHER NUNES

Until recently, when we discussed doing business in Brazil, we ended up
talking about incorporating a company in Brazil or having a joint venture,
because most of the other ways of doing business were difficult and not cost
efficient. Many foreign companies would come to me and say, "Why should
I bother with Brazil if I have so many difficulties in taking the profits out at
a reasonable cost? I have so many problems in worrying about my
copyright, my intellectual property, and the length of time I must leave the
money in Brazil." Today, however, in addition to changes on the direct
investment side, we also have had changes in indirect investments, creating
more advantages for foreign companies to do business in Brazil.
In the area that I call direct investment, Brazil still has the same general
rule for incorporating a company. Incorporation is relatively easy and does
not require much time. Sending money or goods into Brazil is very easy.
In some cases, it is important, in fact necessary, to have a joint venture
because of the law or the Brazilian Constitution. Currently, there are certain
limitations and restrictions imposed by the Constitution, and for this reason,
it is sometimes necessary to have a joint venture.
The Brazilian Constitution draws a distinction between a "Brazilian
Company of Domestic Capital," in which the ownership of the majority of
the voting shares and rights is held by Brazilian residents, and a "Brazilian
Company of Foreign Capital." Also, the Constitution restricts foreign
participation in areas such as, exploration and production of petroleum,
cabotage and shipping of merchandise, newspapers, magazines, television and
radio networks, fishing industry, post office, telephone and telegraph,
aerospace, banking, mining, and insurance.
In regards to restrictions within the area of telecommunications, people
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mistakenly believe that there is a monopoly in telecommunication services
in Brazil, so foreign companies cannot get into that area. This is true for
very important services such as regular telephone services and mobile cellular
phone services. There is a dispute about the interpretation of the Constitution
in regards to cellular phone services. This dispute is what caused the
Brazilian courts to suspend all bids for private companies to operate the
cellular phone business more than two years ago. There is still no final court
decision. The courts are waiting for a change in the Constitution, so they do
not have to say anything.
But other telecommunication services in Brazil, for example, the trunking
services, are available for investment by the private sector, including by
foreign companies. There is a general code and then many specific rules,
regulations, decrees, and laws covering telecommunications. These are
sometimes very complicated; but once you sort them out, you can see that
certain services such as trunking have no restrictions on foreign participation.
Today in the city of Sdo Paulo, basically all the channels are taken, and the
companies that have licenses to operate trunking are wholly owned by U.S.
companies. In the paging system, which is considered another type of
service, foreign participation of up to forty-nine percent of the voting shares
is permitted. So, we return to the definition of Brazilian Companies of
Domestic Capital. Brazil recently passed a law regulating cable television,
after having had many regulations that would be enforced for a while and
then would be revoked. There also is the possibility of foreign companies
participating in cable television, which is a different case than newspapers,
radio, and noncable television, where the ownership, control, and administration has to be in the hands of Brazilian born citizens or foreigners
that have been naturalized Brazilian citizens for more than ten years.
Another possible type of investment is indirect investment. Indirect
investment encompasses commercial, distribution and agency, licensing of
know-how, patents, technology transfer and licensing, cost-sharing after
licensing, franchising, and domestic securities market agreements.
Brazil does not have specific regulations for distribution agreements,
which means in general, that international terms and conditions are accepted,
even if the agreement is governed by Brazilian law. The only thing you
cannot do is violate the civil or commercial codes. Agreements can be
exclusive or nonexclusive. It is very convenient to determine what the
distribution territory will be. The only thing that court decisions have said
is that you have to give reasonable notice for termination, and what is
reasonable will depend upon the type of agreement you have. Reasonable
notice is generally the time that the distributor will have to divest.
Agency agreements are more complicated, as they are in many other
countries of Latin America. Although you may get rid of your agent, you
will have to pay an indemnity unless you can prove that the agent has
Published by UF Law Scholarship Repository, 1995

25

1995]

Florida Journal of International Law, Vol. 10, Iss. 1 [1995], Art. 3
DEVELOPING STRATEGIES, ALLIANCES, AND MARKETS

breached the agreement. The indemnity is one-twelfth of all the commissions
earned for the length of the agreement. For example, if you have an
agreement for one year and terminate it at the end of that time period, that
is okay because that represents the initial period. However, if you have
renewed the agreement, then it becomes undetermined, and therefore, there
is an obligation to pay the indemnity if the termination is without cause,
which is often the case. It is very hard to prove that there has been a breach
of an agreement. Before entering into an agency agreement, you should
analyze these risks and consult with a Brazilian lawyer.
Licensing in Brazil has been going through many changes in its regulation. Previously, the National Institute of Industrial Property (INPI), the
licensing authority, would take nine months or one year to approve or not to
approve one licensing agreement. It was a bureaucratic nightmare. However,
the regulations have changed completely, and the latest licensing agreement
I had went through in three weeks, and I received the approval with no
restrictions at all. The general rule is whenever you negotiate with your
licensure under internationally accepted terms, it is at your own risk, and
INPI is not going to interfere. There are restrictions on how much you can
deduct for tax purposes: the deduction goes up to 5% of the net sales of the
product. If you pay royalties of 10%, the remaining 5% will not be tax
deductible, although these royalties are legal and can be paid and remitted.
Also, there is a time limit. You can deduct for a period of five years. If
your agreement runs for more than that, the rest is nondeductible.
We do not have specific protection for know-how, but we do for
trademarks and patents. However, it is very important to register trademarks
and patents because our system is still based on registration. Protection
comes with registration.
Cost-sharing agreements, which allow Brazilian companies to send
money to parent or affiliated companies for sharing the costs of research and
development or to send money to a research and development institute or
association outside of Brazil, were not possible until 1993. The Central Bank
of Brazil and INPI finally have accepted this type of agreement. Thus, there
are no longer many difficulties in going into a trademark or industrial
property rights license agreement.
Regarding software licensing, the law has been in place since 1988. We
have had copyright protection of software for twenty-five years. There are
two ways that you can license your software. One is to sell directly to the
end user as a solely-owned copy. We call it in Portuguese, c6pia tinica; this
does not require any type of registration and has no limitation on how much
you pay. The only requirement is that there be an invoice showing the price
and that you can demonstrate that the price is the international market price,
that you are not underinvoicing or overinvoicing.
The other way of marketing software is through a distributor. With this
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method, you must register your license agreement. Registration of these
licensing agreements used to be a problem because there was a similarity tax,
and everything that was similar to Brazilian-made would not be approved.
Now, they do not pay attention to that similarity. Normally, they just
approve the agreement. Taxes on fees and royalties are generally 25%
withholding income tax. If you are dealing from a country with which Brazil
has a double taxation treaty, this may be reduced to 15%. In the case of
Japan, it is 12.5%. Previously, there was a tax on financial transactions that
was paid by the licensee when remitting money outside of Brazil. Besides
withholding the income tax, it also paid another 25% financial transaction
tax. There no longer is an financial transaction tax on fees for technology,
licensing, and software licensing.
The next positive step that INPI and the Central Bank took was
authorizing franchising agreements to be executed and remittances be
made." The only requirement is that an agreement must be in place that
goes to INPI and Central Bank for approval. The general terms and
conditions of the international standard agreement are accepted. The number
of Brazilian franchises that have registered with the franchising association
is amazing. This includes franchises not only in fast food businesses such
as McDonald's but also in many other businesses. Recently, Brazil passed
a law regarding franchising in Brazil that is quite simple and short and takes
care of the circular offer and how much the franchisor has to disclose. This
law is not meant to scare North American franchisors because in the United
States, you have to disclose much more. Basically, you have to disclose
financial statements, which are generally published, and information on how
much revenue, at least the average, the franchisees have received. This type
of information should not cause any problems. Franchising is an exciting
business in Brazil right now. So if you have clients in this area, I think they
should be encouraged to think of Brazil as a great market.
Brazil has a new code that is being discussed in Congress for IP
protection. The bill was first discussed and negotiated in 1991, and it is still
sitting there with many amendments being presented. The main changes
being proposed are regarding patents for pharmaceuticals and chemical
products. This is a controversial subject between the U.S. government and
the Brazilian government. In any event, the term of the patents will be
extended: instead of fifteen years, it will be twenty years. Brazil will be
observing the provisions of Article 6 'isof the Paris Convention, protecting
well-known trademarks. I hope then that Brazilians will no longer be looked

44. 1992 Resolution No. 35. Based on the development of the franchising system in
Brazil, this resolution was recently reviewed, and INPI replaced Resolution No. 35/92 with
Normative Act 115/93.
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upon as pirates in the trademark area, which has been disturbing. While
Brazil's code has been under examination, the INPI has taken certain
administrative measures to avoid piracy and to look into trademarks that are
applying for registration before they grant final registration.
On the issue of the TRIPS agreement, Brazil has signed it, but a
controversial question remains. Is Brazil a developed country, and therefore
entitled to only one year in which to comply with all the regulations and
commitments? Or is it a developing country, and therefore, entitled to four
years in which to comply? Brazil hopes to have all the legislative changes
to its IP protection law effective by the end of 1995.
Brazil is considered the largest economy in Latin America, although I
know the Mexicans would not agree with me. It constitutes a huge market,
with a population of 155 million. At least half of the population is made up
of active consumers. That means there are over seventy million consumers
in Brazil alone. There is an unmet demand for consumer and capital goods;
we have a diversified industrial structure and a sophisticated financial system.
We have lived with inflation for so long, we have developed a very
sophisticated system that can survive in any hostile environment. We are
doing fairly well now that we have a stabilized currency, which is the real.
I think the stock market in Brazil has been very busy. Two weeks ago,
it started going down, and it went down about nine percent in three days
because the government decided to devaluate the real: one real was about
eighty cents on a dollar. The government established minimum and
maximum currency rates. If the market went below the minimum or above
the maximum, the Central Bank would step into the market and either sell
or buy foreign currency to maintain the average rate. Probably what they did
wrong was to establish the average for now and for May, which would be a
different number. Consequently, everybody started to sell and buy, and the
rates went up very quickly. So, when we talk about the forty-two billion of
reserves, that pertains to before all this occurred because the Central Bank
spent about six billion in less than a week trying to keep the exchange rate
within those ranges. Consequently, last Friday morning, it changed some of
the other regulations by saying, "No, we are not going to say what the ranges
will be or for how long these ranges will last. They are in effect, and that
is it. We are not going to plan ahead of time and tell the market how much
it is going to be in May." They also reduced the financial transaction tax,
which is used to regulate the in-flow and out-flow of capital to 0% for
foreign loans, 5% for fixed rate funds, and 0% for the stock exchange. The
result was that the stock exchange went up 25% on Friday and continues to
go up. This is very interesting and exciting.
Finally, our Congress has received a list of proposed changes to our
Constitution. The first is to amend the article that makes a distinction
between Brazilian and foreign companies. The government wants to create
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flexibility in oil production and exploitation to allow the private sector to
have joint commercial agreements with the government. They also are going
to allow the private sector to enter the telecommunications market, mainly
the telephone services.
There are other changes that are being examined and will be proposed
very soon. The government does not have the two-thirds majority of
Congress necessary to change the Constitution, so they have to negotiate. I
think there will be a lot of give and take. Expectations are that Brazil will
finally have a very good environment for foreign investment.
QUESTION:

Do you have to register software.
ANSWER:

No, software is considered a copyright, as opposed to an industrial right,
and you do not have to register it. Copyrights do not have to be registered.
QUESTION:

Could you comment on market and export restrictions?.
ANSWER:

In the past we had a very clear regulation from INPI that said you could
not have any clauses that restricted exports. So your licensee received the
license and could export anywhere. We do not have that rule anymore. The
concept, again, goes back to anti-trust. If you are not establishing market
shares in such a way that you hinder competition, and you are not making
an agreement on division of market, then you can say, "You are, my licensee
for Brazil and not for any other country" or "You are my licensee for South
America, and this does not include other countries."
F. Case Study: Legal Aspects of Starting a Cable
Television Network in Latin America
TONY SANTOS

Antoinette Zel is Vice President of New Business Development and
Business Affairs, and Senior Counsel for MTV Latino, MTV Networks'
twenty-four hour, Spanish language MTV. As head of the New Business
Development Group, she is responsible for strategic development, growth,
and exploitation of MTV's new ancillary businesses in Latin America, which
includes all licensing and merchandising ventures, radio syndication, publishing, home video, new media, and many others. In addition, Antoinette is
MTV's Business Affairs representative and is in charge of all business affairs
negotiations for Latin America. Finally, she operates as the general counsel
for the channel, advising on all international and domestic legal matters that
arise in connection with the channel's affiliate sales, advertising sales,
marketing, programming, and production groups. Prior to that, Antoinette
practiced entertainment law with the firm of Reid & Priest in New York
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City, counseling clients such as Def Jam Records and Viacom Productions,
Inc.
ANTOINETTE ZEL

I am excited to be able to share with you some of the current news about
MTV Latino, as well as some of the legal hurdles we have been forced to
face. MTV Latino was launched in October 1993 as a twenty-four hour
channel and reaches about five million homes in twenty countries in Latin
America. We also transmit to the United States, currently with limited
distribution because of the recent FCC re-regulations; however, these are
changing. We are targeted to cover the Hispanic market in the United States,
but the main focus continues to be on Latin America. Our programming
features a mix of American and Latin music, regional production where we
do remote shoots, music and entertainment news, artists interviews, concert
coverage, and specials of all sorts. MTV is a division of Viacom Inc., the
owner of Blockbuster and Paramount Studios. Our headquarters are in South
Beach at the end of Lincoln Road. We have approximately eighty-five staff
employees and about thirty to forty freelancers. We are a fairly large
company - a year and a half. after the launch of the channel. Because of
their different interests, it can be difficult to program for twenty countries;
but we have been fairly successful, so we are happy. MTV Latino is Spanish
MTV that is produced in Spanish, not dubbed and not subtitled, with our disc
jockeys from Chile, Argentina, Mexico, and Spain.
There are many elements that go into twenty-four hours of music
programming. Not only elements of music talent, but also how do you
actually get it to people's homes by just creating. There are many legal
issues; many of them dealing with IP rights. Let me talk a little on what I
do so you can understand it better. I handle two distinct areas of the
company. We recently decided to develop the New Business Development
Group; we feel it is an important part of the business in terms of timing now
that we have entered the market. We can begin to develop what we call
ancillary businesses, which means anything not broadcast such as licensing,
merchandising, and releasing consumer products. Our three main territories
for 1995 are Chile, Argentina, and Mexico; they comprise about eight percent
of our market. I handle syndication, interactive media, home video, book
publishing, and so forth. More importantly, for the purposes of this
conference, I operate as the general counsel of the company; consequently,
every transaction that the company does passes by my desk at one point or
another. With a staff of four, we serve all the different departments of our
group, including affiliate sales, which handles license agreements to the cable
operators that actually get the service to the homes, advertising, sales, sales
to the third-party advertisers, barter agreements, and more. The business
affairs and entertainment company typically handles all the business negotiations for the talent. Of particular importance to us are the relationships with
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the major record labels, because they are our suppliers of music videos. We
do not produce videos. They send them to us; we deem this as cross-promotional in that we both win. These are very delicate and important relationships in this age where everyone is growing so quickly.
I want to give an overview of the fundamentals of how a cable television
network operates. It is important for understanding all the legal issues that
are involved. First, regarding cable television, we produce our programming
in our studio, which is down the street from our offices, and send it to our
network operations center, which transmits it to the satellite that distributes
it to the paying subscribers. For our purposes, there are three forms of
distribution: (1) hard wire cable, which is actually the cable that connects
your cable operator system to your home, (2) wireless cable, which is a form
of delivery that does not require a hard wire and originally evolved for rural
areas where it was much too difficult and costly to lay cable, and (3) directto-home backyard dish, which includes the satellite dish you buy and the
license rights to receive the package of programs. Our feeds are received and
then downlinked into the territories. The twenty-four hour feed carries all the
programming content that we produce, like the animation Beavis and
Butthead, and the music videos, which we license from third parties. The
feed is periodically interrupted with commercial announcements or spots that
we have sold to advertisers. The commercialized feed is then distributed to
your home via the cable affiliates or partners who pay us license fees for the
rights to retransmit or rebroadcast the feed to your homes. The questions
that spring to mind are: Who controls the rights to the satellite? What are
the satellite footprints? How is the reception? Who controls the rights or
regulates the rights to downlink the feed? What kinds of rights and
responsibilities does the cable operator have as well as the advertiser, vis-avis the programmer? What kinds of restrictions are there on the content that
is transmitted to Latin America? What rights must we secure in order to
broadcast the content that we have obtained from various creative parties?
What kinds of restrictions are there on the commercials? What kinds and
how many commercials are permitted? How frequent can they be? What are
the commercial clock restrictions? How can we assure that our programs are
not intercepted or received illegally by pirates who have not paid license fees
to us? These are some of the initial questions that we have to answer on a
daily basis in order to make the channel work. You can see that general
legal areas become very important to us, and we need to have good direction
and guidance.
The largest area is clearly intellectual property. This is the largest part
of the equation since it is the lifeblood of a creatively driven product like
ours. In Latin America, whose laws are not as developed as those in the
United States, with all the new media coming on board, we are going to see
some significant changes and new forms of distribution. Not just for
Published by UF Law Scholarship Repository, 1995

31

1995]

Florida Journal of International Law, Vol. 10, Iss. 1 [1995], Art. 3
DEVELOPING STRATEGIES, ALLIANCES, AND MARKETS

television but also for the whole information superhighway. The number of
issues that fall under intellectual property are staggering. These issues have
arisen in even the most basic of functions, such as registering our trademark.
It has been a difficult environment. For example, there were some entrepreneurs who decided to register MTV in many countries, and then turned
around and asked us for a profit; we would not agree to it. Consequently,
it involved some negotiation, settlements, and litigation, for example in
Venezuela. However, everything has been cleared regarding the territories.
An obstacle for us also developed in the area of copyright infringement
where there were many types of issues, ranging from controlling piracy such
as the unauthorized taking of the decoders, that is, people putting them in
luggage in Miami and taking off to Latin America, to piracy of the merchandise itself. For example, in Colombia we discovered an MTV store full of
MTV merchandise that had never been produced by us. This store had a
gamut of items that I had never seen before. Also, there was a fast-food
chain named MTV.
Another important area of law is telecommunications.
We need
telecommunications law for renegotiating with all of our cable affiliates so
that we know what the downlinking restrictions are and whether there are
restrictions in terms of government satellites. Contract law becomes a very
large part of the business for negotiating agreements that also become
enforceable in Latin America rather than solely in the United States.
International law is important, especially issues of comparative law. Our
programming feed does not vary from country to country. We program the
same feed to all twenty countries. It is a matter of finding the lowest
common denominator in terms of the laws. The main issue for us is to find
how we can achieve what we want without violating the laws of any of the
Latin American countries. Also important is the area of labor law. We hire
many foreign employees from the different countries. The questions of
immigration and documentation for these employees are important for us
because we need to have local talent to give the channel legitimacy and
authenticity in Latin America. There are questions concerning taxation.
There are various interpretations regarding the license fees from the cable
affiliates, the charges to the advertisers, and the payments from customers.
Taxation becomes a tremendous factor for a huge company like Viacom.
Actually, this concern becomes the motivating force for them.
I would like to address some of the largest legal hurdles that we had to
overcome since we launched MTV Latino in October 1994. There was an
exhaustive amount of research that had to be completed in order to see
whether this could be done. It was, and continues to be, a time when the
cable television arena in Latin America is becoming saturated with
programmers. MTV is one of four or five music video channels in Latin
America. The fact that we were based in the United States was something
https://scholarship.law.ufl.edu/fjil/vol10/iss1/3

32

Santos: Unique Opportunities and Challenges: Country Updates
FLORIDA JOURNAL OF INTERNATIONAL LAW

(Vol. 10

that we had to overcome. One of the first hurdles was confronting
antiquated, or even nonexistent, telecommunications laws and their lack of
uniformity. Although most of the countries in Latin America are currently
reviewing, revising, and updating these laws, for the most part, the laws had
been drafted in an obscure and vague way and generally didn't conform to
the rapid changes that we felt were taking place in the industry. The U.S.
programmers went to Latin America, expecting to find standards very similar
to those in the United States, and they were shocked. Complying with the
different laws of twenty countries continues to be a challenge. Helping to
update these laws and various joint treaties enables us to ensure a practice
that makes sense. Cable television laws and their lack of specificity continue
to be a problem. In the United States, the cable industry is weary of
excessive regulation by the Federal Communications Commission. On the
other hand, in Latin America, programmers and operators complain about the
scarcity of regulation in the region; many countries still lack the necessary
parameters to direct the cable sector. In fact, this absence has invited
flagrant violations. When we negotiated license agreements with the cable
operators, they thought they were free to ask for the world and claim that it
was standard industry practice, that this was what was done. We, in turn,
had to reach a middle ground to establish reasonable standards to follow
when negotiating, regardless of what is claimed as acceptable practice in their
territories. We had to find a middle ground where they felt their needs were
still being met as well as meeting ours.
Another continual problem is the enforcement of the IP rights that we
have either licensed or produced ourselves. It creates the greatest challenge
for us on a daily basis in Latin America. The equitable remedies present in
the United States to curtail infringing activities in a relatively speedy manner
have not been as available to us in Latin America. In Latin America, the
remedy frequently involves a mixture of civil, criminal, and administrative
procedures, which are often cumbersome, costly, and inadequate. In addition,
the task of resorting to structured legal mechanisms continues to be a
daunting process when in every country, we are faced with rampant infringement and piracy. Our main competitor in Latin America is MTV-US,
although there are no legal agreements for MTV-US in Latin America. Thus,
while we are launching a Latin American service that we feel is tailored to.
the market, our sister company in New York continues to be our competitor.
Piracy is hindering the economic incentive to continue to invest in the
markets. However, there have been changes in the IP regulations, which
continue to be revised, and these changes have been quite uplifting. Mexico,
Chile, Argentina, and Venezuela are examples of countries that are
strengthening their IP legislation. We do not transmit in Brazil, so we have
MTV Brazil, which is our licensed affiliate, and for now, they are different
and not a part of MTV Latino.
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The last hurdle for us is the natural tension that exists among the IP
rights holders in a new and evolving market. This tension exists because,
given the potential of the market, IP rights negotiations initially were fierce.
It was hard to determine the value of rights and creative elements in a market
that never had licensed creative material on such a large scale. Also, because
many rights holders were hungry for the massive exposure and association
that MTV could give them, they would have given the rights away for free
in order to reach five million homes, but at the same time, it was important
for them to set a precedent of charging very high rates for their rights.
Consequently, it is their attention that continues to be felt at every level for
every piece of programming that we do.
G.

The Washington Agenda: A Latin American Perspective

TONY SANTOS

The next presentation is by Mark Cowan, who currently is Vice
Chairman of Cassidy & Associates in Washington D.C., after having served
as Chairman and CEO of the Washington-based lobbying firm, The Jefferson
Group. Cassidy & Associates is the largest, independent public affairs firm
in the country. It offers a range of comprehensive. services for corporations,
international organizations, universities, hospitals, states, and municipalities.
Mr. Cowan has extensive senior government expertise, having served under
former President Ronald Reagan as Deputy Assistant Secretary of Labor for
the Occupational Safety and Health Administration. He was Chief of Staff
to the Secretary of Labor, and earlier, he was Assistant Legislative Counsel
to the Director of the Central Intelligence Agency, having previously served
the Agency abroad. Mr. Cowan also served as Committee Counsel to the
Ethics Committee in the U.S. House of Representatives. Mr. Cowan is a
member of the U.S.-Republic of China Economic Council and numerous
philanthropic and community organizations.
MARK COWAN

Today, I will discuss something about which most people who represent
non-U.S. interests and even some who represent U.S. interests forget, that is,
the government. It is difficult to forget about the government, but many
people do, and they wind up at our door. My hope today is to give you a
sense of what is going on in Washington and make some analogies as to how
it might be important to you, the clients that you represent, and the
companies and organizations with whom you work. I also suggest that there
are tremendous opportunities for those same organizations. I want to talk
about the current atmosphere in Washington and the opportunities for Latin
American businesses. Whether you speak English, Spanish, or Armenian as
a first language, everyone has heard of the "Contract with America." It has
been preoccupying everyone in Washington for the last fifty days. The
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Republicans are acutely aware of the perception by the U.S. public that
President Clinton did not deliver the change that he promised in 1992. He
paid the price, and now the Republicans are pushing the 104th Congress to
deliver significant and visible results by this time next year. They recently
marked the midpoint of the Contract by highlighting the fact that, so far,
eleven bills implementing parts of it have been passed by the House of
Representatives, including congressional accountability, line-item veto, six
separate crime prevention measures, and unfunded mandated legislation.
But how does this legislation affect Latin America or Latin American
interests? Although a majority of the members of both houses of Congress
had voted to approve legislation implementing NAFTA, Republican leaders
could not muster enough votes to pass President Clinton's forty-million dollar
support fund for the Mexican peso. That was a major change from the
situation a few short months ago when the problem was getting enough
Democrats to vote for NAFTA, while the Republicans were strongly behind
it. Let me emphasize that most of the same members of Congress who had
voted for NAFTA did not support the loan guarantees to Mexico. Does this
mean that the U.S. Congress is turning its back on Latin America? I don't
think so, and here is why. Many of the priorities of the Contract with
America are parts of programs that U.S. governors and mayors have been
promoting for years. The Republicans, by passing legislation authorizing
block grants to the states rather than federally-mandated programs, are
working to return responsibility to state and local governments. The key
tenet behind block grants, and more importantly behind the balanced budget
amendment, has been the concept that local governments are best equipped
to serve the needs of local citizens. This is important. In traveling around,
my experience has been that this concept has not yet sunk in anywhere
outside of Washington.
If you are representing organizations that wish to do business in the
United States, you need to look not only to Washington but also to individual
states because the powers to do business are being passed back to the them.
Governors, long aware of the opportunities international trade offers, increasingly are traveling abroad to encourage investment in their home states and
to promote the interests of local businesses overseas. These governors
become powerful promoters for companies to invest in foreign countries and
to attract investment from abroad to their states. Each day you read about
how a U.S. city has a "sister city" relationship abroad. Governors are
gaining more influence in Washington. People actually listen to them.
Without the support of the U.S. Congress, President Clinton took what
must be seen as a bold, risky action. He issued an executive order extending
twenty billion dollars in guarantees to Mexico and then hammered U.S. allies
to provide the rest through guarantees by the International Monetary Fund.
How did the Republicans respond to the President's move? Senator
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D'Amato, Chairman of the Senate Banking Committee, called for hearings
to examine the legality of President Clinton's order. Some members of the
House are demanding hearings on whether Treasury Secretary Rubin has a
personal financial interest in this issue because of his previous work for
Goldman Sachs and their extraordinary interests in Mexico. This role
reversal is quite ironic. The party of Ronald Reagan has always portrayed
itself as the party with an aggressive foreign policy and has consistently
denigrated the Democratic Party as weak on defense and for having brought
forward a President concerned only with domestic affairs.
Despite the temptation to ignore pressing international issues, the
Administration has continued to put forth a series of bold proposals, many
of which has been discussed earlier today. For example, U.S. Trade
Secretary Mickey Kantor announced that United States and Chile will begin
official talks in May 1995 to bring Chile into NAFTA. The President's fiscal
year 1996 budget proposed an 11.2% increase in the Commerce Department's
budget, including 344 million dollars of new money to support programs
aimed at expanding U.S. exports, an increase of 21.5 million dollars over
1995. Perhaps most incredible are the trial balloons we are now seeing being
floated by the Administration about the National Security Council's review
of U.S. policy toward Cuba; there seems to be an eye toward easing
sanctions, including travel restrictions and prohibitions, and cash remittances
to and from Cuba.
Latin America's best friend in the Administration is probably Vice
President Gore. Vice President Gore first proposed the idea of a Summit of
the Americas. It was a crazy idea that turned out to be a marvelous success.
He is assuming an ever increasing role in foreign policy. The thinking
behind the Vice President's tangent in Latin America is fairly clear. Trade
of mostly manufactured goods between the United States and Latin America
more than doubled between 1985 and 1993, from 30 to 79 billion dollars.
Foreign direct investment in Latin America has doubled since 1990, reaching
almost 15 billion dollars in 1993. The expansion of inter-American trade,
notwithstanding critics of NAFTA, has created an estimated 900,000 jobs in
the United States alone. The Administration, led by Vice President Gore,
understands that it is crucial not to let the crash of the Mexican peso derail
efforts to rationalize and integrate hemispheric development plans.
The only way to solve Mexico's problems is to provide stable markets
for hemispheric trade. Many argue this can best be done by expanding
NAFTA to all Latin American countries. The United States has always been
and will continue to be deeply interested in Latin America. Latin American
businesses can ill afford to overlook the importance of affairs in Washington.
Here comes the pitch. Washington will play a dispositive role in a number
of key areas in the coming years. As for NAFTA and Chile, there will be
fireworks when Chile joins, notwithstanding Chile's record of stability.
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There will be fireworks over expanding NAFTA and realizing the goals of
a hemispheric coalition for free trade. The development of the Latin
America's telecommunications industry, especially in regards to infrastructure
and services, provides vast markets for U.S. communications technology.
The further development of Latin American communications networks will
enhance and expand U.S. commerce in many ways. Finally, going hand-inhand with telecommunications will be the integration and enhancement of
inter-American financial services. Bankers, security partners, and insurers in
any country in this hemisphere will excel in markets with stable currencies,
maximum purchasing power, and international financial competitiveness. The
flip side of this is how Latin American businesses should be involved in the
United States. There are major opportunities for your clients, including
privatization; admittedly, it may sound funny to some that Latin American
companies could be involved in privatization in the United States. The U.S.
Congress and the Administration are tripping over each other in an effort to
demonstrate who can sell the biggest chunk of the federal government first,
including the Federal Housing Administration, the Air Traffic Control
Administration, the General Services Administration, and power marketing
administrations such as the Tennessee Valley Authority. The fact is that
Latin America is years ahead in the area of privatizing federal government
holdings. Latin American companies, banks, and government officials have
an opportunity to provide invaluable insight to Americans who don't know
how to do this. To maximize the opportunities that the U.S. market offers,
Latin American companies and governments should consider the importance
of having their interests strongly represented in Washington during the
NAFTA debate. As Latin American interests expand into the United States,
assistance will be needed for fending off congressional inquiries and
regulatory sanctions by agencies such as the Federal Communications
Commission, which will be prompted by complaints from U.S. competitors.
Support in identifying and attracting sources of U.S. investment in startup Latin American companies that offer revolutionary technologies and very
competitive prices is another area you should explore. The message that I
have for you is that you need to get into the game in Washington on behalf
of your clients as much as you are in the game when counseling your clients
on the technicality of trade matters, trade law, and restrictions and
regulations. There is a rare opportunity to forward their Latin American
interests in this country. The Administration is open to it, and Congress can
be convinced. The Republican response to the President's State of the Union
address came from New Jersey Governor Christie Whitman who promised
that by this time next year there would be lower taxes, a smaller more
efficient government, and a more competitive international economy. The
Clinton administration, stripped of any legislative leverage now that the
Democrats are a minority in Congress, will increasingly rely on foreign
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policy successes. My advice is to seize the moment in Washington and in
the United States, as they offer tremendous opportunities for Latin American
clients and interests, and we would be delighted to help you.
III.

A.

STRUCTURING DIRECT AND INDIRECT INVESTMENT
IN LATIN AMERICA: COUNTRY UPDATES

Country Update in Emerging CapitalMarkets
1. Argentina Update

WILLIAM P. ANDREWS

We are going to start today with a country update for Argentina. I would
like to introduce to you Ricardo V. Seeber. Ricardo, a partner with Beccar
Varela in Buenos Aires, is in charge of the corporations department, particularly on matters relating to foreign investment and transfer of technology.
He also provides advice relating to those issues to foreign clients in
Argentina.
RICARDO SEEBER

I wish to thank to the International Law Section of The Florida Bar
Association for the opportunity to present my views on the most significant
events that have occurred in Argentina in 1994 and continue to occur today.
It is very important for any foreign investor to know the general climate of
a country. A foreign investor should know about the status of general
legislation of a country, legislation that relates not only to foreign investment
of the transfer of technology but also to the country's Constitution, to its
general laws and its behavior in the past. An investor should be aware of
whether a country has been changing. In this respect, during 1994, Argentina
has continued to produce those types of changes that began dramatically in
1989 when President Menem took office. Most Argentines do not realize
that we are living in a totally different country than we were ten years ago.
Previously, a division existed among Argentines. This division was
represented by President Peron, leader of the Peronista Party, and Jorge Luis
Borges, one of our most famous writers and an aristocrat. They were the
utmost expressions of two different worlds. Now, however, there is no
dispute that both of them were Argentines and with their virtues and defects,
a part of our people, our past, and our history. When President Menem took
office in 1989, he quoted both of them in his message to the Congress. This
reveals a deep change, not only in our economic policy but also in our
mentality. Of course, there are some things that remain unchanged,
generalizations persist. Argentina is still a country where Jews are Russians,
Arabs are Turks, and Americans are gringos. Also, we still have a passion
for soccer.
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